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KILOSBAYAN FOUNDATION and BANTAY KATARUNGAN FOUNDATION represented by Atty. Emilio C. Capulong, Jr.,




     Complainants,


             - versus - 


OMB-L-C-04-0922-J








For: Violation of Sec. 3(e) and 








(g) of R.A. No. 3019, Section 2 








Of R.A. 7080

BENJAMIN SANTOS ABALOS,


Salary Grade 31

CHAIRMAN, COMMISSION ON ELECTIONS (COMELEC),

RESURRECCION ZANTE BORRA,


Salary Grade 30

Commissioner, COMELEC,

FLORENTINO AGLIPAY TUASON,


Salary Grade 30

Commissioner, COMELEC,
RUFINO SAN BUENAVENTURA JAVIER,


Salary Grade 30

(Retired) Commissioner, COMELEC, 

MEHOL KIRAM SADAIN


Salary Grade 30


(Retired) Commissioner, COMELEC, 

LUZVIMINDA GABA TANCANGCO,


Salary Grade 30


(Retired) Commissioner, COMELEC, 

PABLO RALPH CABATIAN LANTION, 


Salary Grade 30


(Retired) Commissioner, COMELEC

WILLY U. YU, 

BONNIE S. YU, 

ENRIQUE T. TANSIPEK, 

PEDRO O. TAN, 

JOHNSON W. FONG 

and LAURIANO A. BARRIOS

Incorporators and Stockholders, Mega Pacific eSolutions Inc.,




Respondents,

x- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x

SEN. AQUILINO Q. PIMENTEL, JR., FIELD INVESTIGATION OFFICE (FIO) OFFICE OF THE OMBUDSMAN represented by Atty. Maria Olivia Elena A. Roxas




Complainants,

            - versus - 



OMB-L-C-04-0983-J







For : Violation of Section 3(e) 







and (g) of R.A. 3019

BENJAMIN SANTOS ABALOS,


Salary Grade 31

CHAIRMAN, COMMISSION ON ELECTIONS (COMELEC),

RESURRECCION ZANTE BORRA,


Salary Grade 30

Commissioner, COMELEC,

FLORENTINO AGLIPAY TUASON,


Salary Grade 30

Commissioner, COMELEC,
RUFINO SAN BUENAVENTURA JAVIER,


Salary Grade 30

(Retired) Commissioner, COMELEC, 

MEHOL KIRAM SADAIN


Salary Grade 30


(Retired) Commissioner, COMELEC, 

LUZVIMINDA GABA TANCANGCO,


Salary Grade 30


(Retired) Commissioner, COMELEC, 

PABLO RALPH CABATIAN LANTION, 


Salary Grade 30


(Retired) Commissioner, COMELEC

EDUARDO DULAY MEJOS,


Salary Grade 28

Chairman, Bids and Awards Committee

GIDEON GILLEGO DE GUZMAN,


Salary Grade 27

JOSE PAREL BALBUENA,


Salary Grade 28

LAMBERTO POSADAS LLAMAS,


Salary Grade 28 

BARTOLOME JAVILLONAR SINOCRUZ,


Salary Grade 28

JOSE MARUNDAN TOLENTINO, JR.,


Salary Grade 28

JAIME ZITA PAZ,


Salary Grade 27 

ZITA BUENA-CASTILLON,


Salary Grade 22

ROLANDO T. VILORIA


Salary Grade 29 

WILLY U. YU, 

BONNIE S. YU, 

ENRIQUE T. TANSIPEK, 

PEDRO O. TAN, 

JOHNSON W. FONG 

and LAURIANO A. BARRIOS,

Incorporators and Stockholders of Mega Pacific eSolutions, Inc.



Respondents.

X- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X

SEN. AQUILINO Q. PIMENTEL, JR.,



                          Complainant,


                 - versus -



OMB-C-C-04-0011-A









For: Violation of Section 









3 (e) & (g) R.A.3019

LUZVIMINDA GABA TANCANGCO,


Salary Grade 30


(Retired) Commissioner, COMELEC, 

PABLO RALPH CABATIAN LANTION, 


Salary Grade 30


(Retired) Commissioner, COMELEC



Respondents.

X- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X

SEN. AQUILINO Q. PIMENTEL, JR., 

FIELD INVESTIGATION OFFICE

OFFICE OF THE OMBUDSMAN

Represented by Atty. Maria Olivia 

Elena A. Roxas,



                        Complainants,


          - versus - 




OMB-L-A-04-0706-J









For: Dishonesty, Grave 









Misconduct & Conduct 









Prejudicial to the Best 









Interest of the Service

EDUARDO DULAY MEJOS,


Salary Grade 28

Chairman, Bids and Awards Committee

GIDEON GILLEGO DE GUZMAN,


Salary Grade 27

JOSE PAREL BALBUENA,


Salary Grade 28

LAMBERTO POSADAS LLAMAS,


Salary Grade 28 

BARTOLOME JAVILLONAR SINOCRUZ, JR.

Salary Grade 28

JOSE MARUNDAN TOLENTINO, JR.,


Salary Grade 28

JAIME ZITA PAZ,


Salary Grade 27 

ZITA BUENA-CASTILLON,


Salary Grade 22

ROLANDO T. VILORIA


Salary Grade 29 



         Respondents.

X- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X

SUPPLEMENTAL RESOLUTION

This is a supplement to the Resolution dated 28 June 2006 issued by this Office to determine probable cause if respondents should be indicted for violation of Section 3 (g) of Republic Act 3019 (RA 3019) and to determine as well the  administrative liability of public respondents.

This resolution shall also re-examine the findings made in the Resolution dated 28 June 2006, in light of the Motion for Reconsideration dated 10 July 2006 of public respondents Eduardo Dulay Mejos, Gideon Gillego De Guzman, Lamberto Posadas Llamas, Bartolome Javillonar Sinocruz, Jr. and Jose Parel Balbuena.

On 13 July 2006, this investigating panel reconvened to carry out further investigation and clarificatory hearings, and for this purpose invitations were given to resource persons and witnesses requiring them to testify and present relevant documents and papers that would shed light on the legal, financial, and technical aspects of the automated election system under Republic Act 8436 (RA 8436) in order to determine criminal liability of public and private respondents.  

Accordingly, this investigating panel conducted twelve (12) public hearings beginning 13 July 2006 to 23 August 2006. 
In this public hearings the following material witnesses and resource persons appeared: Secretary Estrella F. Alabastro of the Department of Science and Technology (DOST); Undersecretary Fortunato Dela Peña (DOST); Former Commission on Elections (COMELEC) Chairman and Solicitor General Alfredo Benipayo; Engineer Rolando T. Viloria (Metals Industry Research and Development Center (MIRDC), DOST); Engineer Fred Liza (MIRDC, DOST); Engineer Nelson Celis (Chairman, Technical Ad Hoc Evaluation Committee (TAHEC); Atty. Ray Espinosa (President of ePLDT); Peter Tan (President of WeSolv, Philippines); Ms. Helen T. Marquez (COO of ePLDT).

Parenthetically, Senator Aquilino Pimentel, Jr., one of the complainants in this case, did not appear in any of said public hearings despite notice, while Atty. Emilio Capulong appeared for complainant Kilosbayan Foundation and Bantay Katarungan during the first three (3) hearings but no  representatives came during the subsequent scheduled hearings despite notice.
   

Augusto Lagman, Ma. Corazon Akol, Ma. Elena P. Van Tooren, Antonio G. Tinsay, Carlos Manuel and other members of the Information Technology Foundation of the Philippines (ITFP), and the Philippine Computer Society (PCS) who were making statements before the mass media regarding alleged anomalies in the bidding and award of the Automated Counting and Canvassing Project were likewise invited as resource persons but none of them responded to this panel’s invitation.

The material and relevant factual declarations of the witnesses and resource persons are summarized as follows:
A. Secretary Estrella F. Alabastro

(DOST) 
Secretary Alabastro testified that she was one of the members of the Advisory Council and the Technical Ad Hoc Evaluation Committee (TAHEC) who formulated the policies relating to the technical aspect of the automated election system. That when she was furnished with the list of twenty seven (27) key requirements to be used in the evaluation of the automated counting machines (ACMs) she noted that the accuracy rating that was required is 99.995%, whereas the Request for Proposal (RFP) had a higher accuracy rating of 99.9995%. She said however, that what was adopted in the meetings she had with the COMELEC and the Advisory Council is a 99.995% accuracy level and not the 99.9995% since the ACMs will be tested to read only 20,000 marks and not 200,000 marks. 

She further stated that her office undertook a technical evaluation of the ACMs (hardware) to determine their “demonstrable capacity” in accordance with the 27 listed key requirements
 running under a “generic”, not “customized”, software. She noted that the “customized” version of the software, that was still to be developed by the winning bidder was scheduled to be tested in January 2004, however, this did not take place because it was overtaken by the ruling of the Supreme Court in the Infotech
 case nullifying the award in favor of Mega Pacific Consortium (MPC).  
B. Undersecretary Fortunato Dela Peña 

(DOST Undersecretary for Scientific and Technological Services)

Undersecretary Dela Peña testified that while the initial technical evaluation conducted by the DOST showed some flaws in the results of the tests, he confirmed, however, that they were principally due to external causes not attributable to the machines, such as the improper shading and feeding of the ballots.  When asked about the difference in the required accuracy level in the RFP, on one hand, and that stated in the list of the technical requirements, on the other, he corroborated Secretary Alabastro’s statement that 99.995% level and not 99.9995% was the one recommended and adopted. He also said that the 99.995% accuracy rating is in fact higher than the accepted international standard of accuracy which is only a “spread of 99.73%” or a “6-standard deviation spread.”

C. Justice Alfredo L. Benipayo 

(Former Solicitor General  and  Comelec Chairman)

When asked why he considered the contract overpriced, Justice Benipayo said that his declaration before the Senate hearing to that effect was based solely on the documents which Kilosbayan submitted in this investigation. These documents show the difference between the contract price to be paid to MPC and the price  which MPC actually paid to the Korean manufacturers of the ACMs. He admitted that his conclusion was inaccurate for it was based exclusively on  the  purchase price of the machines without considering the other allied and technical components that form part of and are integral counting system. 

D. Engineer Rolando T. Viloria

(Executive Director of the Metals Industry Research & Development Center, an agency under the Department of Science and Technology and was designated Chairman of the DOST Technical Evaluation Committee)

Engineer Rolando Viloria stated that as the Chairman of the DOST Technical Evaluation Committee he issued the Tests Certifications attesting to the fact that the ACMs of Mega Pacific had obtained a 100% accuracy rating during the verification tests. 

E. Engineer Fred T. Liza

(Chief Planning Officer of the MIRDC and one of the designated Supervisors for the evaluation of the Automated Counting Machine)
Engineer Liza stated that when both Mega Pacific and Total Information and Management Corporation (TIMC) submitted their respective ACMs for technical evaluation, the criteria used in evaluating both were based on the same 27 key requirements set forth in the RFP.
He clarified that Item Nos. 1-14
 of the key requirements pertain to the ballot counting system; while items 15-27 pertain to the process of canvassing and consolidation  capacity of the software of which  Item Nos. 15-22 relate to the city and municipal consolidation and canvassing while the rest to the provincial, district and national levels.

F. Professor Nelson J. Celis
(Chairman, Technical Ad Hoc Evaluation Committee)
Professor Celis also admitted that during the COMELEC-Private Sector, Conference Workshop on Automating The 2004 Elections held on March 1 and 2, 2002 at the Day’s Hotel, Tagaytay City, it was agreed that the accuracy rating standard of 99.995% was approved and not 99.9995%. In fact, the Technical Ad Hoc Evaluation Committee was the one who recommended the adoption of an accuracy rating of  99.995% of which, incidentally, Mr. Augusto Lagman, who is the petitioner in the Infotech case, is a member. 

When asked why during the test and evaluation of the ACMs only a generic software was used and not a customized one, he explained that it would not be possible for the contending bidders to submit at that time a final version of the software considering that the development of a customized software would only be required and tested only after the project is already awarded to the winning bidder. This is so because COMELEC has not yet determined the features of election documents and other data relating to the number and classification of candidates, among others. In other words, during the technical evaluation what was determined is solely the  “demonstrable capacity” of the hardware or the ACMs to count and read ballots.  

Professor Celis also said that he is a member of ITFP and seats in the Board of Directors. The foundation is the petitioner in the Infotech case, but he does not recall of any resolution that was passed and approved by the Board authorizing the filing of the said case before the Supreme Court. When he demanded the production of the Minutes of the Meeting to show the passage of the said resolution none was presented to him.  

G. Atty. Reynaldo Espinosa
(President/CEO of ePLDT, encryption Services provider for the Automated Counting and Canvassing Project)

Atty. Reynaldo Espinosa is the President and CEO of ePLDT Inc., a wholly-owned subsidiary of the Philippine Long Distance Telephone Company (PLDT) engaged in e-commerce and multimedia businesses.

He testified that ePLDT entered into a contract denominated as Teaming Agreement with Mega Pacific eSolutions, Inc. (MPEI) on 3 March 2003 for the Automated Counting and Canvassing Project of COMELEC.  Under the said Agreement, ePLDT undertook to supply the “encryption services” that will ensure that the data gathered in the automated counting of the ballots would be tamper free.  Although ePLDT did not directly participate in the bidding process, it did submit through MPEI its Bidder’s Statement and its supporting documents, all of which are now part of the Records of the bidding submitted by MPC to COMELEC.  
H.  Ms. Helen T. Marquez

(Chief Opereations Officer, ePLDT)

Ms. Helen Marquez as Chief Operations Officer of ePLDT confirmed the execution of the Bidder’s Statement which was submitted to COMELEC through MPeI.
I. Mr. Peter O. Tan

(President, WeSolv Open Computing, Inc.)

  Mr. Peter Tan testified that he is the President of Wesolv Open Computing, Inc. (“Wesolv”), a domestic corporation engaged in the supply of technology infrastructure products and services. He stated that WeSolv entered into Memorandum of Agreement (MOA) with MPeI dated 5 March 2003, by virtue of which WeSolve will provide the server, the networking equipment, roll-out services and equipment maintenance.”
 He added that WeSolv’s participation was only for Phase 2 i.e. Automated Counting and Canvassing Project of Comelec. He admitted that WeSolve did not directly participate in the bidding but the pertinent bidding documents were submitted to BAC through MPEI, the main proponent of the project.

J. Atty. Jose Tolentino, Jr.

(Project Manager, Phase II )

Atty. Jose Tolentino, Jr. is a Director of the COMELEC and the Project Manager of Phase II of the Electoral Modernization Program. He testified on the following points: 

1) That during the entire bidding process, no protest was ever lodged with the BAC by anyone including the losing bidder questioning the regularity of its ruling;

2) That none of the consortium members has denied or repudiated having joined or their participation in the project and the agreements entered into by each of them with MPeI;

3) That the RFP does not provide that a consortium agreement embodied in a single instrument to show the existence of the joint venture;

4) That the development of a final version of a software will only be made after a contract has been awarded to the winning bidder. This is so because during the bidding process there is still no final ballot design containing, among others, the number and names of candidates, precint codes and other election details.

5) That MPC was declared the winning bidder because it submitted a bid of Php1,248,949,000.00 with a nationwide coverage using 1,991 ACMs that has the capability to count 50 ballots per minute by the use of an automatic feeder.
 In contrast, TIMC, the losing bidder, submitted a bid of Php1,297,000,000.00 (49 million higher than MPC) with partial coverage (only for the NCR and Mindanao) using 2,272 ACMs that is capable of counting only 10 ballots per minute through manual and not automatic feeding.

6) Prior to the bidding, COMELEC sent Requests for Information (RFI) to the various Philippine embassies abroad, to secure a pricing index for an automated election system to guide it in arriving at a reasonable agency estimate of the project and on the basis of the information given, MPC’s offer is the lowest and the best price prevailing in the market.

7) That there was a written undertaking executed by MPC that it will return any disallowances made by the Commission on Audit (COA). In  addition Mega Pacific posted a performance bnd equivalent to 20% of its bid.

DISCUSSION


Complainants aver that on the basis of the ruling in Information Technology of the Philippines et al. vs Comelec, et al., (G.R. No. 139159, 13 January 2004) public respondents should be charged criminally for having been found by the Supreme Court to have gravely abused their discretion: a) in awarding Phase II Project to MPC, an entity that never participated in the bidding because it is not a legitimate consortium; b) in entering into the actual contract with MPeI an entity that lacks the necessary financial qualifications and track record; and c) in accepting the machines that have failed to meet the mandatory technical requirements provided by law.
 
The issues to be resolved in this case may be stated as follows: 
a) Should respondents BAC members be held criminally liable under Sections 3(e) and (g) of RA 3019, for having declared MPC eligible and for allowing it to participate in the bid. Corollary thereto, will the same acts give rise to administrative liability for Grave Misconduct, Dishonesty and Conduct Prejudicial to the Best Interest of the Service?

b) Should respondents COMELEC Commissioners be held liable for violation under Section 3(e) of RA 3019, when it passed Resolution No. 6074 awarding Phase II contract to MPC, an entity which allegedly did not take part in the bidding and for executing the contract with MPeI an entity which the Supreme Court found to be ineligible?
c) Is the Phase II Contract between COMELEC and MPeI grossly disadvantageous to the government for which reason public and private respondents may be held accountable under Section 3(g) of RA 3019?
d) Finally, should private respondents be held liable for violating Sections 3(e) and (g) of RA 3019 being the beneficiaries of the nullified Resolution and Contract for Phase II?
Criminal liability of respondents BAC under Sections 3 (e) & (g) of Republic Act 3019

To be liable under Section 3(e) of RA 3019 the following elements must concur:  

1) The accused must be a public officer discharging administrative, judicial or official functions;

2) He must have acted with manifest partiality, evident bad faith or gross inexcusable negligence; and

3) That his action caused undue injury to any party, including the government, or gave any private party unwarranted benefits, advantage or preference in the discharge of his functions.

It appears that complainants rely solely on the ruling of the Supreme Court in the Infotech case regarding the identity, the qualification of MPC as a bidder and MPeI as the awardee. 

The electoral modernization program of the COMELEC under RA 8436 consists of three (3) phases namely: i) Phase I: Voters Identification and Registration; ii) Phase II: Automated Counting and Canvassing; iii) Phase III: Electronic Transmission and Consolidation of Election Results.
On 14 February 2003, Mega Pacific Consortium secured from COMELEC copies of the RFP for the three (3) phases of the Electoral Modernization Program of the Comelec.
 This was followed by a letter of intent dated 7 March 2003, sent to COMELEC-BAC by respondent Willy U. Yu, President of MPeI making representations that MPeI together with five (5) other corporations namely: Election.com, Ltd., ePLDT, SK C&C, WeSolv Open Computing, Inc., Oracle System (Phils.), Inc., agreed to form a consortium to bid for the three (3) phases of the Electoral Modernization Program of Comelec.

In support of this, four (4) separate agreements were submitted to COMELEC-BAC defining their respective participation and undertaking of each member in the Phase II Project. These agreements are the following:

a) 
Memorandum of Agreement between MPeI and WeSolv Open Computing Inc., dated 5 March 2003, notarized on 7 March 2003;
 

b) 
Memorandum of Agreement between MPeI and SK C&C Co., Ltd. dated 9 March 2003, notarized on even date;

c) 
Teaming Agreement between MPeI and Election.Com Ltd., dated 3 March 2003, notarized on 9 March 2003;
 and 

d) 
Agreement between MPeI and ePLDT, dated 3 March 2003, notarized on 9 March 2003.

In addition, the five (5) consortium members advised BAC that MPeI will be their lead proponent for Phase II of the project. Accordingly, their respective eligibility documents submitted to BAC were all coursed through MPeI as the lead proponent and they were submitted to show that each of them had the qualification to comply with their respective undertakings.
 

Specifically, their respective undertakings in the project as shown by the bid documents are as follows:
a) 
MPeI, a Philippine corporation  as the lead proponent of the consortium shall install and maintain integration services and project leadership for the Automated Counting and Canvassing Project of COMELEC;

b) 
SK C&C, a Korean corporation in good standing is the primary technology proponent and manufacturer of the automated counting machines (ACMs). It has a track record for having supplied counting machines in two (2) Korean national national elections with more than 20 million voters.
 

c) 
Election.Com, a US corporation in good standing, incorporated in the State of Delaware, USA with experience in the USA and Europe shall be responsible for the development of the election canvassing software for COMELEC.

d) 
WeSolv, which is responsible for the rollout, training and maintenance functions of MPC is a Philippine corporation in good standing since 1996.

e) 
ePLDT, a wholly owned subsidiary of PLDT shall provide computer security and encryption services.

On the basis of the foregoing, BAC evaluated and ruled that Mega Pacific Consortium had the legal, financial and technical capability to comply with contract and therefore eligible to bid.
 
After hurdling eligibility stage, both bidders were required to submit their counting machines for technical testing and evaluation to determine their “demonstrable capacity.” After the test and evaluation by DOST, BAC ruled that TIMC’s machines possessed less “demonstrable capacity” than MPC’s. By comparison, TIMCs machine are operated by manual feeding requiring at least three (3) operators which entails more human intervention; they cannot detect spurious, fake and previously read ballots with no hard disk drives and an obsolete external storage memory card. 

On the other hand, MPC’s machines were adjudged more responsive to the 27 key requirements. As shown in the table below, (Test Result Matrix) of the DOST Report submitted on 14 April 2003, the following show the “passed” and “failed” marks of MPC’s hardware: 
	Bidder
	WITHOUT VERIFICATION TEST
	AFTER VERIFICATION TEST

	
	PASSED 
	FAILED
	PASSED
	FAILED

	Mega Pacific
	20
	7
	21
	6


Notably, as explained by the technical experts of the DOST and TAHEC, one of the failed marks relates to errors in the printouts in the election returns however, these were the result owing to the absence of a proper data format in the software and at the time the test was made COMELEC has not yet prepared and presented its final format of the ballots and election returns to be used. Thus, it was not at all possible to program them in the software.

In other words, it had nothing to do with the capability of the machines but with the software used during the test which as heretofore stated was a generic or demo software. On the other hand, the five (5) other failed marks relate to the process of consolidation and canvassing which can only properly function if Phase III of the Project (Electronic Transmission of Election Result) has already been set up. It should be noted that the evaluation in question had to do exclusively with the “demonstrable capability” of the hardware. Again, it is worth stressing that while the electronic transmission of data is a function of both the software and hardware, nonetheless, at the time of the bidding there was no available facility to test the transmission of data through electronic means as Phase III of the project would be the subject of another evaluation and bidding process. Hence, DOST made a notation in its Report that this particular requirement would be the subject of further verification.
    

With reference to failed marks on the audit trails and capability to read previously read precinct results, the failures cannot also be ascribed to the machine, as this is a function of the software. To repeat, at the time of the presentation of their bid, both bidders submitted only the demo version of the software as an accepted industry practice.
 
In this connection, the testimonies of the DOST resource persons given during the 27 July 2006 hearing are worth quoting, thus:
ATTY. LOPEZ

Q
Ma’am what software was used by Mega Pacific during this testing?

SECRETARY E. ALABASTRO 

A
As I understand, it is some kind of a generic software. That’s why, a software will still have to be developed that is customized to the Philippine setting, to the Philippine election requirements and that was supposed to have been tested in January of  2004.  It’s unfortunate, we did not proceed because of the Supreme Court ruling.

Q
So, at that point, when you tested it was only a generic software.  Was there a requirement that there’ll be a final software present or made available to DOST for testing at that time? April 1 to April 3, 2003?

A
It was just the generic software, Your Honor and . . .

Q
And in your experience Ma’am, would a generic software be sufficient at that time, to determine whether the machines would work as per requirement set out by the procuring party?

A
Well, just the capacity of the machine, I guess to perform using this particular generic software.  Anyway, it was the hardware that was being tested.  

ATTY. TEÑALA


Q
Following this discussion, was the Advisory Council and the Technical Ad-Hoc Evaluation Committee aware that the DOST will be using a generic software when the machines are being tested?

SEC. ALABASTRO

A
Yes.

ENGR. FRED LIZA 


A
By the way, Your Honors, we just tested the machine whether the machine has a generic software or not.  The point is that, your Honors, definitely knowing the uniqueness of our election system, personally, I think definitely, we could not find really in an off-the-shelf software for this.  And based on my experience in my work, when we sub-contracted the development of a system, it takes time and you need to go through a lot of process to determine all the functionalities, the faults and everything, all the specifications.  And it takes time to program, develop the nomenclature and everything.  So, I understand this, to be given only three (3) weeks  to submit the machines if these machines were used in Korea or  in U.S., then definitely, they still have to make it, to revise, modify or improve it to suit and make it appropriate for the Philippine setting. So, definitely, I think, in my personal opinion, it would be very hard for any bidder to satisfy all the requirements and I doubt, in fact, if all the requirements because the design of the ballots and everything.  In fact, during the meetings, marami pong mga requirements but it has to be resolved by the en banc so that it could be forwarded to the programmers, to include the supplier or the bidder, for them to include that as part of the requirement, the specifications of the software.  So, in fact, after during   the    acceptance testing, there are still a lot of software requirement/specifications that need to be resolved by the COMELEC en banc that time.  So, that I think, para ano lang po just to appreciate that maybe for the two (2) bidders finding it hard to comply with all these specifications especially for the software.  So, what we did only is to, would you be able to test the demonstrable capacity within three (3) weeks.

ATTY. LOPEZ

Q
And was Mega Pacific able to show this demonstrable capacity with respect to their software?

A
So, our answer to that Ma’am is on a per item requirement basis.  

Q
Yes. Further, the testimony of Professor Nelson J. Celis, a member of the Technical Ad Hoc Evaluation Committee (TAHEC), on the issue of the software presented by Mega Pacific during the bidding process further confirmed that the prospective bidder need not submit a final or even a near-final version of the software. Thus, during the 3 August 2006 hearing, 



This is not all, the testimony of Professor Nelson J. Celis, the Chairman of TAHEC, on the issue of the software used during the bidding process further confirms that the prospective bidder need not submit a final or even a near final version of the software. Thus, during the 3 August 2006 hearing, the following testimony was made:
ATTY. LOPEZ

Q
Proceeding on the software, Mr. Witness,   did   the TAHEC   ever conduct testing on the software of the machines?

PROF. CELIS

A
The TAHEC already started specifically the Test Certification Group, but they were stopped.

Q
Are we referring to the January 12, 2004 testing on the software?

A
Yes, your Honor, but we were contemplating   that   the testing would have been completed by February, 2004.



x x x

x x x

x x x

Q
Yes.  So, on January 12, 2004, what type of software was submitted by Mega Pacific?

A
It would have been the final version that would have been tested.

Q
That would have been subjected to testing?

A
Testing and certification.
(Emphasis ours)
Verification Tests for Mega Pacific 

On 8 April 2003, DOST informed COMELEC that because the results of the automated counting in some precincts did not tally with the manual count there was a need to undertake a retest.

On 11 April 2003, COMELEC advised DOST to reconfirm the ACM count by conducting the retest/recounting of every precinct that contain ballots with discrepancies. This is known as the verification test.

On 14 April 2003, DOST submitted to COMELEC its report on the result of the technical evaluation as well as the verification tests of both the ACMs of Mega Pacific and TIMC.

The report shows that the failures on six (6) items, were not defects attributable to the machines. DOST after analyzing the causes of non-conforming accuracy rating using statistical analysis and investigation on the so called assignable causes of variation, concluded that the discrepancy was due to improper shading of ballots resulting to the failed marks obtained by the machines of Mega Pacific. More, in the same report of DOST, it is categorically stated that the results of the verification tests on the machines of Mega Pacific in fact yielded a one hundred percent (100%) accuracy rating for all three environment conditions.
Finally, when the financial bid was submitted MPCs bid offer was considered the best bid having a nationwide coverage, using 1991 ACMs that are capable of counting 50 ballots per minute with the use of automatic feeders in contrast, TIMC submitted a bid of Php1,297,000,000.00 (49 million pesos higher than MPCs) which had a partial coverage (only the NCR and Mindanao); using 2,272 ACMs that counts only 10 ballots per minute through manual not automated feeder.
  
Moreover, the MPC bid was considered the lowest price prevailing in the market based on the responses given to the Request for Information (RFI) made by then COMELEC Chairman Alfredo Benipayo
 on 24 January 2002. On the basis of the responses to it, MPCs bid price is substantially less than the agency cost estimate of One Billion Three Hundred Million (PHP1,300,000,000.00)
 for an automated counting and canvassing of elections provided under the RFP.

All told, this panel finds it difficult to conclude that probable cause exists to hold respondents liable for violation of the Anti-Graft Law. The presumption of regularity of official function has not been overcome by sufficient evidence to establish a well founded belief that a crime has been committed and that respondents are probable guilty thereof. Section 12 of RA 9184 clearly vests the BAC with the authority to evaluate and determine the eligibility of bidders. In the exercise of this function, the acts and decision of the BAC are presumed to be regular unless it is clearly and convincingly shown that the exercise of such function was attended by bad faith, malice or bias. In these cases, the evidence submitted by the parties miserably failed to establish such malice, bad faith or bias.

This panel cannot find an iota of evidence to show that the acts of BAC in allowing MPC to bid and its subsequent recommendation to award Phase II Contract to MPC constitute manifest of partiality, evident bad faith or gross inexcusable negligence. Neither was it established that an unwarranted benefit, advantage or preference was extended to MPC or MPeI by BAC in the exercise of its administrative function in the determination MPC’s eligibility and subsequent recommendation made to COMELEC.

For all intents and purposes, it can be said that there were sufficient indications that the six (6) corporations, by contributing their respective assets, sharing the risk, and binding themselves to the project show their collective consent to participate in the project. Under these circumstances, the BAC exercised its discretion in accepting their collective bid as advantageous to the government in ruling MPCs eligibility to bid. And assuming this was later on declared as grave abuse of discretion in the Infotech case this panel is of the opinion that it cannot be considered criminal in nature absent any evidence sufficient to show bad faith, malice or bribery in procuring it. It has been the accepted rule that ‘discretion given to the authorities to accept or reject a bid is of such latitude that (courts) should not interfere with unless it is shown that it is used as a shield to a fraudulent award.”
     

In same vein it was ruled that the determination of the winning bidder should therefore be left to the sound judgment of the agency which is in the best position to evaluate the proposals and to decide which bid would most complement the needed services. The exercise of the discretion to choose the best bid is a policy decision.
 

The Supreme Court in Chua Lao vs Macapugay
 held that the approval of a building permit despite alleged patent errors in the plan and specifications constitute a mere error of judgment, but not necessarily a violation of the anti-graft law, or the Revised Penal Code, thus:

“The law abhors settlement of criminal liability. Nonetheless, we agree with the Ombudsman that there was no “probable cause” as the act complained of, that respondent building official’s approval of a building permit in favor of private respondents, despite alleged patent errors in the plan and specifications, constitute error of judgment, not necessarily a violation of the anti-graft law or the Revised Penal Code.”
In any case, section 7 (23) of Republic Act No. 8436 provides that the BAC may disregard or allow certain deviations or deficiencies in weighing the demonstrable capability of the bidders. Thus, 

In the procurement of this system, the Commission shall adopt an equitable system of deductions and demerits for deviation or deficiencies in meeting all the above stated features and standards (Underscoring supplied).

In other words, given the deviations that attended the bidding process leading to the award of the contract does not necessarily imply criminal liability. It must be emphasized that the essence and purpose of the entire bidding process is not only to obtain the best bid but to ensure that the winning bidder has the capability to perform the contract. In this case, there is no question that MPCs bid appeared to be the best bid and this fact was never disputed by any of the complainants. The only objection against MPeI was its inability to submit its financial records. It should be noted, that the significance of financial documents is to find out whether the bidder has the financial capacity to comply with the contract. To the mind of the BAC this deficiency was supplied by the submission of the financial documents of SK C&C, ePLDT and WeSolve which taken collectively would undoubtedly establish the financial capability of the group as a whole. In any case, MPeI’s Articles of Incorporation and Bank Certificate of Deposit show that it has a fully subscribed and paid up capital of Php 300 million pesos, an amount that is over and above the 10% RFP required equity base of the total project cost. 

Absent any indication that graft and corruption attended the bidding process, no criminal liability attaches.  As pointed out by the former Chief Justice Hilario G. Davide: 
“xxx, there is no indication that graft and corruption attended the bidding process or that the contract price is excessive or disadvantageous to the Government, all that the petitioner’s claim is that the bidding and the award process was fatally flawed.”

In determining the issues at hand, this panel is guided by the Supreme Court Resolution of 15 June 2006 in Infotech case, where the Court said: “the court emphatically stresses that its directive to the OMB to render a report on a regular basis x x x does not in any way impinge upon, much less rob it of, its independence as provided under the Constitution. Nowhere in the questioned Resolutions did the Court demand the OMB to decide or make a specific determination—one way or the other—of the culpability of any of the parties.  Our directive was for OMB to report on its “final determination of whether probable cause exists against any of the public officials (and conspiring private individuals, if any) x x x.” (Emphasis ours)

Neither was it shown that by allowing MPC to participate in the bid and eventually recommending that the contract be awarded in favor of MPC, that unwarranted benefit was given to it.  It should again be emphasized that under the circumstances, the bid of MPC was adjudged the best calculated responsive bid. 
There is a rule that when bidders erroneously interpret any of the provisions of the RFP, the awarding body should not necessarily be held accountable.   The pertinent provision of the Implementing Rules and Regulations of Republic Act 9184. reads as follows:

The procuring entity shall not assume any responsibility regarding erroneous interpretations or conclusions by the prospective or eligible bidder out of the data furnished by the procuring entity (Section 17.7.3 IRR of RA 9184).

Likewise, under Section 3(e) of Republic Act No. 3019, it is not enough to allege bad faith, but such bad faith must be evident. Where the evidence is insufficient to sustain a prima facie case and it is evident that no probable cause exists to form a sufficient belief as to the petitioner’s guilt, it is imperative that she be spared from the trauma of having to go to trial on such a baseless complaint, as clearly any further prosecution is pure and simple harassment
 

Before manifest partiality, evident bad faith or gross inexcusable negligence may even be considered it is necessary to determine with certainty the facts indicative of the modalities of committing a transgression of the statute – simply alleging each or all of these methods is not enough to establish probable cause, for it is well settled that allegations does not amount to proof. Evident bad faith connotes not only bad judgment but also palpably and patently fraudulent and dishonest purpose to do moral obliquity or conscious wrongdoing for some perverse motive or ill will .

Finally, it should be made clear that the conclusions herein arrived at do not in any way run counter to the findings and ruling of the Supreme Court in the Infotech case. In the first place, that case is a civil suit requiring only a preponderance of evidence. On the other hand, the finding of probable cause in a criminal case entails, as well, the determination of sufficient evidence to support a judgment of conviction if one will be filed. The mere claim that grave abuse was committed, standing alone is not sufficient to warrant a finding of probable cause. If ever an error was committed by public respondents it is a misinterpretation of the law and the RFP which can be humanly expected under the circumstances. But certainly, this cannot at once be considered criminal absent any showing of bad faith, malice or bribery in procuring the contract. In the same manner that when a judgment or order of the court is set aside because of grave abuse of discretion, it does not necessarily mean that the issuing magistrate is also liable for the crime of rendering an unjust judgment. In other words, the finding of probable cause must, in addition, be supported by a clear and convincing evidence of malice, bad faith, bribery, manifest impartiality, unwarranted benefit and undue advantage. In this case, none has been presented.

Criminal liability under Section 3 (g) of RA 3019 

To establish an offense for violation of Section 3(g) RA 3019, the following elements must concur:

(1) The offender is a public officer;

(2) He entered into a contract or transaction in behalf of the government; and 

(3) The contract or transaction is grossly and manifestly disadvantageous to the government.
The concurrence of all three (3) essential elements has not been established. Manifest means obvious to the understanding, evident to the mind and is synonymous with open, clear, visible, unmistakable, indubitable, evident and self-evident. Gross means flagrant, shameful, such conduct as is not to be excused.

Section 3(g) deals with a public officer’s act of entering into a dishonest transaction in relation to official acts.   It is the commission of that act as defined by law, not the character or effect thereof,  that determines whether or not the provision has been violated.

Is the contract awarded to MPeI grossly and manifestly disadvantageous to the government? The answer is no. As already discussed, there are circumstances negating such allegation, to wit: 
1. The bid offer submitted by MPC was the lowest and most responsive calculated bid;

2. The bid offer provided for a nationwide coverage using machines with automatic feeders with a speed of 50 ballots per minute;

3. The automated counting machines passed the mandatory key requirements when tested by the DOST with a one hundred (100%) percent accuracy rating;

4. There was no overpricing. MPCs bid is less than the agency cost estimate.

Insofar as item 4 is concerned, the bid price imputed taxes and other charges even if the contract eventually contained a tax free provision. It should be emphasized, however, that this provision was a result of the approval given by the Department of Finance only 16 and 25 July 2003, after the contract was already awarded. Moreover, a written undertaking was executed by MPC that it will return any disallowances made by the Commission on Audit. In Froilan vs Sandiganbayan,
 the Court held that undertakings of this nature to return disallowed items amply protects the interests of the government and thus the contract cannot, like the case at bar, be considered grossly and manifestly disadvantageous.   
Liability of Comelec Commissioners under Sections 3(e) and (g) RA 3019
As discussed above, the MPC bid is the best calculated responsive bid.  

Complainants also aver that respondents Comelec Commissioners are liable under Sections 3 (e) and (g) of RA 3019 for issuing the nullified Comelec Resolution No. 6074 awarding the Phase II Contract to MPC an entity that did not participate in the bidding and for executing the actual contract with an ineligible bidder. 

According to complainants, Mega Pacific Consortium did  not have the legal personality to bid for as found by the Supreme Court it was not a joint venture required by law. As discussed above, this issue boiled down to the proper interpretation of the provision in the RFP which states: “Manufacturers, suppliers and/or distributors forming themselves into a joint venture, i.e., a group of two (2) or more manufacturers,  suppliers and/or distributors that intend to be jointly and severally responsible or liable for a particular contract, provided that Filipino ownership thereof shall be at least sixty percent (60%)”

This provision can be interpreted in various ways, one of which is that made by the majority opinion in the Infotech case, while the other is the opinion by Justice Tinga in his dissent stating that: “Nowhere in the RFP is it required that the members of the joint venture execute a single written agreement to prove the existence of a joint venture. Indeed, the intention to be jointly and severally liable may be evidenced not only by a single joint venture agreement but by supplementary documents executed by the parties signifying such intention.” As was repeatedly pointed out above any misinterpretation of this provision does not immediately make the act criminal in the absence of bad faith or malice. In the prosecution of criminal cases where the evidence is subject to two interpretations, one that will sustain a conviction and one that is consistent with exoneration the latter shall prevail.
 It is a well established rule in statutory construction that laws in derogation of rights shall be interpreted in favor of the accused and strictly against the State.
 
It is also claimed that MPeI is not eligible to be awarded the  contract. Suffice it to state that the contract was actually awarded to MPC per COMELEC Resolution 6074 and not to MPeI alone. During the entire bidding process, MPeI acted and was the acknowledged lead proponent of the consortium. Any error in naming the actual awardee of the contract the same again does not constitute an offense without evidence of bad faith.  

To establish a prima facie case against the head of office for violation of Section 3, par. (e) of Republic Act No. 3019, the prosecution must show not only the defects in the bidding procedure but also the alleged evident bad faith, gross inexcusable negligence or manifest partiality of said officer in affixing his signature on the purchase order and repeatedly endorsing the award earlier made by his subordinates despite his knowledge that the winning bidder did not offer the lower price.

Administrative Liability 

of The Respondents


In our 28 June 2006 Resolution, the BAC members were found administratively liable for grave misconduct and conduct prejudicial to the best interest of the service in relation to the recommendation to award the Phase II contract to MPC.  The said findings are now being re-examined in light of the evidence received during the clarificatory hearings conducted by this Office.


It appears from the records that the responsibility of BAC in the questioned Comelec transactions ended with the submission of its recommendation. Whatever actions that were made by the COMELEC en banc on the said recommendation may not anymore be imputed on the BAC, unless there is a conspiracy which the complaints have not shown. 
Epilogue
One final word. This panel in arriving at our conclusions, this panel found solace in the admonition of the Supreme Court in Jimenez vs. Jimenez, GR No. 158148 dated 30 June 2005 , thus: 
Agencies tasked with the preliminary investigation and prosecution of crimes must always be wary of undertones of political harassment. They should never forget that the purpose of a preliminary investigation is to secure the innocent against hasty, malicious and oppressive prosecution, and to protect one from an open and public accusation of a crime, from the trouble, expense and anxiety of a public trial, and also to protect the State from useless and expensive trial. It is, therefore, imperative upon such agencies to relieve any person from the trauma of going through a trial once it is ascertained that the evidence is insufficient to sustain a prima facie case or that no probable cause exists to form a sufficient belief as to the guilt of the accused.

Finally, this Office takes note of reports on the unauthorized release of a copy of an unsigned  Recommendation made by the Office of the Deputy Ombudsman for  Luzon.
  This incident must not be left ignored as it served no other purpose but to undermine the processes undertaken by this Office. In view thereof, this Office hereby refers this matter to the Internal Affairs Bureau for investigation and imposition of appropriate sanction on the persons responsible.

WHEREFORE, this Office recommends the following:

1.
That the Resolution dated 28 June 2006 be REVERSED and SET ASIDE.

2.
That the criminal complaints against public and private respondents be DISMISSED for lack of probable cause.

3.
That the administrative complaint against public respondents be DISMISSED, without prejudice to further investigation regarding the drafting and execution of the Phase II contract between Comelec and MPeI.

4.
That the matter of the editorial article appearing in the July 2006 issue of Kilosbayan by Former Senator Jovito R. Salonga be referred to the Internal Affairs Board for investigation.

SO RESOLVED.

Quezon City, Philippines, 27 September 2006. 
          Signed




    Signed

M. RAWNSLE V. LOPEZ

MARINA D. DEMETRIO

Graft Investigation and

          Assistant Special Prosecutor III

Prosecution Officer II

           Signed



          Signed

DINA JOY C. TEÑALA

MARK E. JALANDONI

Assistant Ombudsman

          Assistant Ombudsman

Recommending Approval:


              Signed

DENNIS M. VILLA-IGNACIO


Special Prosecutor

                      Signed


ORLANDO C. CASIMIRO


Overall Deputy Ombudsman/


OIC-Deputy Ombudsman for MOLEO
APPROVED/DISAPPROVED
Signed

MA. MERCEDITAS N. GUTIERREZ

Ombudsman

Republic of the Philippines
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Agham Road, Diliman, Quezon City
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Certificate of Incorporation of Mega Pacific eSolutions, Inc.; 


Cover Sheet; 


Article of Incorporation; 


Treasurer’s Affidavit; 


By-Laws of Mega Pacific eSolutions, Inc.; 


Letter of Asia United Bank to SEC dated February 24, 2003; 


SC-iRegister; 


Verification/Reservation Request; 


Letter of the treasurer to Securities and Exchange Commission dated February, 2003; 


Affidavit of Undertaking to Change Name dated February 26, 2003; 


Registration Data Sheet; 


Reminder to All Registered Domestic Corporation Re SEC Reportorial Requirements; 


Application of Registration; 


Documentary Stamp, Tax Declaration/ Return dated February 27, 2003, BIR Tax Payment Deposit Slip dated March 05, 2003; 


Payment Form; 


Mayor’s Permit dated March 5, 2003; 


Certificate of Registration dated March 4, 2003; 


Official Receipt No. 773973 A dated March 5, 2003; 


Community Tax Certificate issued March 4, 2003; 


Brokers Pocket Card dated March 6, 2003; 


Broker’s Certificate dated March 6, 2003; 


Certificate of Business Name Registration issued March 6, 2003; 


Application for Corporation/ Partnership/COOP and Other Juridical Entity of Mega Pacific eSolutions, Inc.; 


Official Receipt No. 7953513 and 7967388 dated March 6,2003; 


Clearance for Purposes of Business Permit; 


Official Receipt No. 0750128 dated February 28, 2003; 


Sanitary Permit issued March 5, 2003; 


Secretary’s Certificate dated March 7, 2003;  


Special Power of Attorney dated March 7, 2003; 


Waiver of Jurisdiction dated March 7, 2003; 


Waiver to obtain a Writ of Injunction/Prohibition Dated March 7, 2003; 


Certificate of Non-Suspension dated March 7, 2003;


Certification to Submit Warranty dated March 7, 2003; 


Report on the Examination of Financial Statements Dated March 4, 2003; Report of Independent Auditor dated March 6, 2003; 


Balance Sheet dated March 4, 2003; 


Notes to Financial Statements dated March 4, 2003; 


Certification of the Securities Commission dated June 6, 2003; 


Articles of Incorporation of  Mega Pacific eSolutions, Inc., Treasurer’s Affidavit dated May 24, 1994; 


Acknowledgment of Notary Public dated February 4, 2003; 


Certification of Registration; 


Acknowledgement of Notary Public dated February 4, 2003; 


Business Permit dated January 21, 2003; 


Mayor’s Permit; 


Acknowledgement of Notary Public dated February 4, 2003; 


Certification from SGS United Kingdom, Ltd., Yarsley International Certification Services dated January 15, 2002;


Acknowledgement of Notary Public dated February 4, 2003; 


Audit Report of Joaquin Cunanan & Co. for Mach 31, 2000 and 1999.; 


Balance Sheets dated March 31, 2000  and 1999; 


Statements of Income and Retained Earnings for the Years Ended March 3, 2000 and 1999; 


Statements of Income and Retained Earnings for the Years Ended March 1, 2000 and 1999;


Statemens of Cash Flows for the Years Ended March 31, 2000 and 1999; 


Notes to Financial Statements for March 31, 2000 and 1999; 


Schedule of Taxes and Licenses dated March 31, 2000; 


Schedule of Miscellaneous Expenses dated March 31, 2000;


Acknowledgement of Notary Public dated February 4, 2003; 


Audit Report of Joaquin Cunanan & Co. for March 31, 2001 and 2000; 


Balance Sheets dated March 31, 2001 and 2000; 


Statements of Income and Retained Earnings for the Years Ended March 31, 2001 and 2000; 


Notes to Financial Statements for March 31, 2001; 


Schedule of Miscellaneous Expenses dated March 31, 2001; 


Acknowledgement of Notary Public dated February 4, 2003; 


Audit Report of Joaquin Cunanan & C. for March 31, 2001 and 2000; 


Balance Sheets dated March 1, 2001 and 2000; 


Statements of Income and Retained Earnings for the Years Ended March 31, 2001 and 2000; 


Statements of Cash Flows for the years ended March 31,2001 and 2000; 


Notes to Financial Statements for March 31, 001 and 2000; 


Schedule of Miscellaneous Expenses dated March 31, 2001; 


Acknowledgement of Notary Public dated February 4, 2003; 


Statement Required by Section 8-A, Revenue Regulations No. V- dated June 11, 2002; 


Audit Report of Joaquin Cunanan & Co. for March 31, 2002 and 2001;


Balance Sheets dated March 31, 2002 and 2001; 


Statement of Income and Retained Earning for the Years Ended March 31, 2002 and 2001; 


Statements of Changes in Equity for the Years Ended March 31, 002 and 2001; 


Statements of Cash Flows for the Years Ended March 31, 2002 and 2001; 


Notes to Financial Statements for March 31, 2002 and 2001; 


Schedule of Miscellaneous Expenses dated March 31, 2002; 


Acknowledgement of Notary Public dated February 4, 2003;
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Certificate  of Filing of Amended Articles of Incorporation dated December 20, 2001; 


Cover Sheet; 


Amended articles of Incorporation; 


Certificate of Filing of Amended By-laws dated December 20, 2001; 


Amended By-Laws; 


Certificate of Registration of Business Name dated September 3, 2001; 


Renewal Application; 


Business Permit dated January 20, 2003; 


Sanitary Inspection Certificate dated January 20, 2003; 


Clearance for purposes of Business Permit dated January 15, 2003; Community Tax Certificate; 


Certificate of Registration dated January 1, 1996; 


Payment form; 


Certification dated March 5, 2003; 


Letter from the General Counsel and Vice President of Legal Asia Pacific; 


Audit Report of SGV & Co. for May 31, 2001 and 2000; 


Balance Sheets dated March 3, 2001 and 2000; 


Statements of Income and Deficit for the Years Ended May 31, 2001 and 2000; 


Statements of Cash Flows for the Years Ended May 31, 2001 and 2000; 


Notes to Financial Statements for May 31, 2001; 


Audit Report of SGV & Co. for May 31, 2002 and 2001; 


Balance Sheets dated May 31, 2002 and 2001; 


Statements of Income for the years Ended May 31, 2002 and 2001;


Statements of Changes in Capital Deficiency Years Ended March 31, 2002 and 2001; 


Notes to Financial Statements for May 31, 2002 and 2001;


Audit report of SGV Co. for May 31, 2000 and 1999; 


Balance Sheets dated May 31, 2000 and 1999; 


Statements of Income and Deficit for the Years Ended May 31, 2000 and 1999; 


Statements of Cash Flows for the Years Ended May 31, 2000 and 1999; 


Note to Financial Statements for My 31, 2000 and 1999; 


Notes to Financial Statements for May 31, 2000 and 1999;





Documents of epldt, Inc.





Letter from SEC to EPLDT INC., dated April 19, 2001; 


Certificate of Incorporation; 


Certificate of Filing of Certificate of Increase of Capital Stock dated May 30, 2001; 


Amended Articles of Incorporation; 


By-Laws; 


Certificate of Increase in Capital Stock; 


Articles of Incorporation; 


Treasurer’s Affidavit dated April 16, 2001; 


Letter of the Treasurer to SEC dated August 8, 2000; 


Original Application; 


Certificate of Increase in Capital Stock and Certificate of Amendment of the Articles of Incorporation; 


Details of Indebtedness of ePLDT, Inc., to PLDT; 


Certificate of Registration of Business Name dated October 3, 2000; 


By-Laws; 


Acknowledgment of Notary Public dated August 8, 2000; 


Certificate of Registration; 


Community Tax Certificate; 


Official Receipt No. 7647722 dated January 20, 2003; 


Official Receipt No. 0457792 dated January 9, 2003; 


Official Receipt No. 0017585 dated January 13, 2003; 


Payment Form; 


BTR-BIR Deposit dated December 20, 2002; 


Bidder’s Statement dated February 24, 2003; 


Certification from SGS United Kingdom Ltd., dated May 20, 2002; 


Statement Required by Section 8-A, Revenue Regulations No. V- 1 dated February 12, 2002; 


Audit Report of Joaquin Cunanan & Co. for December 31, 2001 and 2000; 


Balance Sheets dated December 31, 2001 and 2000; 


Statements of Loss for the Period from February 5, 2001 to December 31, 2001; 


Statements of Changes in Stockholder’s Equity for the Year Ended December 31, 2001; 


Statements of Cash Flows for the Year Ended December 31, 2001; 


Notes to Financial Statements for December 31, 2001 and 2000; 


Copy of the Bureau Of Internal Revenue (not included); 


Statement Required by Section 8-A, Revenue Regulations No. V-1 dated February 12, 2002; 


Audit Report of Joaquin Cunanan & Co. for December 31, 2000; 


Balance Sheet as of December 31, 2000; 


Balance Sheet as of December 31, 2000; 


Notes to Balance Sheet dated December 31, 2000;





Documents submitted by Skc&C





Title; 


Certificate of Authentication dated March 6, 2003; 


Notarial Certificate dated March 21, 1978; 


Letter of Confirmation (not included); 


Notarial Certificate (not included); 


Corporation register; 


Letter from SKC & C to Bids and Awards Committee; 


Power of Attorney dated February 25, 2003; 


Certification from the Korean National Election Commission dated March 3, 2003; 


Letter of SKC&C to the Bid and Awards Committee; 


Notarial Certificate date March 21, 1978; Letter of Confirmation (not included); 


Notarial Certificate dated March 21, 1978; 


Letter of Confirmation; 


Letter of Confirmation (not included); 


Notarial Certificate (not included);


Procurement Material Purchase Contract; 


Notarial Certificate dated March 21, 1978; 


Letter of Confirmation; 


Certification of Maintaining Quality Management System; 


Quality Systems Certificate; 


Letter of Confirmation (not included); 


Notarial Certificate (not included); 


Certificate of Information and Communication Equipment dated January 24, 2003; 


Notarial Certificate dated March 21, 1978; 


Letter of Confirmation; 


Notarial Certificate (not included) Letter of Korean National Election Commission to the Bids and Awards Committee; 


Letter of SK C&C to the Bids and Awards Committee; 


Certification for two-year warranty dated February 25, 2003; 


Financial Statements Year Ended December 31, 1999 with Independent Auditor’s Report (title); 


Independent Auditor’s Report dated February 9, 2000; 


SK C& C Co., LTD. Balance Sheet dated December 31, 1999;


SK C& C Co., LTD Statement of Appropriations of  Unappropriated Retained Earnings Year Ended December 31, 1999; 


SK C&C LTD. Statement of Cash Flows Year Ended December 31, 1999; 


SK C&C LTD., Notes on Financial Statements dated December 31, 2000 and 2001 with Independent Auditor’s Report (Title); 


Independent Auditor’s Report January 30, 2002; 


SK C&C Co., LTD Balance Sheet dated December 31, 2000 and 2001; 


SK C&C Co., LTD Statements of Income Years Ended December 31, 2000 and 2001; 


SK C&C Co., LTD. Statement of Cash Flows Year Ended December 31, 200 and 2001; 


SK C&C Co., LTD. Notes to Financial Statements Year Ended December 31, 2000 and 2001;





DOCUMENTS SUBMITTED BY ELECTION.COM





Election.com (Title); 


Facsimile from Barbara Brudie o Ricardo Anciado; 


FedEx Receipts; 


Certificate of Authentication dated March 7, 2003; 


Secretary’s Certificate dated March 6, 2003; 


Secretary’s Certificate dated March 6, 2003; 


Certification dated March 7, 2003; 


Letter from Barbara Brudie to Mega Pacific eSolutions, Inc, Dated March 7, 2003; 


Certification dated March 7, 2003; 


Affidavit of Undertaking March 7, 2003; 


Consolidated Financial Statements Year Ended June 30, 2000 and the period from February 18, 1999 (Inception) to June 30, 1999 (Title).  
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